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otherwise noted.

§82.1 Purpose and scope.

(a) The purpose of the regulations in
this subpart is to implement the Mon-
treal Protocol on Substances that De-
plete the Ozone Layer and sections 603,
604, 605, 606, 607 and 616 of the Clean Air
Act Amendments of 1990, Public Law
101-549. The Protocol and section 604
impose limits on the production and
consumption (defined as production
plus imports minus exports, excluding
transhipments and used controlled sub-
stances) of certain ozone-depleting sub-
stances, according to specified sched-
ules. The Protocol also requires each
nation that becomes a Party to the
agreement to impose certain restric-
tions on trade in ozone-depleting sub-
stances with non-Parties.

(b) This subpart applies to any person
that produces, transforms, destroys,
imports or exports a controlled sub-
stance or imports a controlled product.

§82.2 Effective date.

(a) The regulations under this sub-
part take effect May 10, 1995. Amend-
ments to the requirements specifically
addressing 1995 apply to the entire con-
trol period.

(b) The regulations under this sub-
part that were effective prior to May
10, 1995, continue to apply for purposes
of enforcing the provisions that were
applicable prior to January 1, 1995.

§82.3 Definitions.

As used in this subpart, the term:

Administrator means the Adminis-
trator of the Environmental Protection
Agency or his authorized representa-
tive.
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Article 5 allowances means the allow-
ances apportioned under §82.9(a).

Baseline consumption allowances
means the consumption allowances ap-
portioned under §82.6.

Baseline production allowances means
the production allowances apportioned
under §82.5.

Calculated level means the weighted
amount of a controlled substance de-
termined by multiplying the amount
(in kilograms) of the controlled sub-
stance by that substance’s ozone deple-
tion potential (ODP) weight listed in
appendix A or appendix B to this sub-
part.

Class | refers to the controlled sub-
stances listed in appendix A to this
subpart.

Class Il refers to the controlled sub-
stances listed in appendix B to this
subpart.

Completely destroy means to cause the
expiration of a controlled substance at
a destruction efficiency of 98 percent or
greater, using one of the destruction
technologies approved by the Parties.

Complying with the Protocol, when re-
ferring to a foreign state not Party to
the 1987 Montreal Protocol, the London
Amendments, or the Copenhagen
Amendments, means that the non-
Party has been determined as comply-
ing with the Protocol, as indicated in
appendix C to this subpart, by a meet-
ing of the Parties as noted in the
records of the directorate of the United
Nations Secretariat.

Consumption means the production
plus imports minus exports of a con-
trolled substance (other than
transhipments, or used controlled sub-
stances).

Consumption allowances means the
privileges granted by this subpart to
produce and import class | controlled
substances; however, consumption al-
lowances may be used to produce class
I controlled substances only in con-
junction with production allowances. A
person’s consumption allowances are
the total of the allowances obtained
under §882.6 and 82.7 and 82.10, as may
be modified under §82.12 (transfer of al-
lowances).

Control period means the period from
January 1, 1992 through December 31,
1992, and each twelve-month period

40 CFR Ch. | (7-1-97 Edition)

from January 1 through December 31,
thereafter.

Controlled product means a product
that contains a controlled substance
listed as a Class I, Group | or Il sub-
stance in appendix A to this subpart.
Controlled products include, but are
not limited to, those products listed in
appendix D to this subpart.

Controlled products belong to one or
more of the following six categories of
products:

(1) Automobile and truck air condi-
tioning units (whether incorporated in
vehicles or not);

(2) Domestic and commercial refrig-
eration and air-conditioning/heat pump
equipment (whether containing con-
trolled substances as a refrigerant and/
or in insulating material of the prod-
uct), e.g. Refrigerators, Freezers,
Dehumidifiers, Water coolers, Ice ma-
chines, Air-conditioning and heat pump
units;

(3) Aerosol products, except medical
aerosols;

(4) Portable fire extinguishers;

(5) Insulation boards, panels and pipe
covers;

(6) Pre-polymers.

Controlled substance means any sub-
stance listed in appendix A or appendix
B to this subpart, whether existing
alone or in a mixture, but excluding
any such substance or mixture that is
in a manufactured product other than
a container used for the transportation
or storage of the substance or mixture.
Thus, any amount of a listed substance
in appendix A or appendix B to this
subpart that is not part of a use system
containing the substance is a con-
trolled substance. If a listed substance
or mixture must first be transferred
from a bulk container to another con-
tainer, vessel, or piece of equipment in
order to realize its intended use, the
listed substance or mixture is a ‘‘con-
trolled substance.” The inadvertent or
coincidental creation of insignificant
quantities of a listed substance in ap-
pendix A or appendix B to this subpart;
during a chemical manufacturing proc-
ess, resulting from unreacted feed-
stock, from the listed substance’s use
as a process agent present as a trace
quantity in the chemical substance
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being manufactured, or as an unin-
tended byproduct of research and de-
velopment applications, is not deemed
a controlled substance. Controlled sub-
stances are divided into two classes,
Class | in appendix A to this subpart,
and Class Il listed in appendix B to this
subpart. Class | substances are further
divided into seven groups, Group I,
Group 1, Group 111, Group 1V, Group V,
Group VI, and Group VII, as set forth
in appendix A to this subpart.

Copenhagen Amendments means the
Montreal Protocol on Substances That
Deplete the Ozone Layer, as amended
at the Fourth Meeting of the Parties to
the Montreal Protocol in Copenhagen
in 1992.

Destruction means the expiration of a
controlled substance to the destruction
efficiency actually achieved, unless
considered completely destroyed as de-
fined in this section. Such destruction
does not result in a commercially use-
ful end product and uses one of the fol-
lowing controlled processes approved
by the Parties to the Protocol:

(1) Liquid injection incineration;

(2) Reactor cracking;

(3) Gaseous/fume oxidation;

(4) Rotary kiln incineration; or

(5) Cement kiln.

Destruction Credits means those privi-
leges that may be obtained under §82.9
to produce controlled substances.

Essential-Uses means those uses of
controlled substances designated by
the Parties to the Protocol to be nec-
essary for the health and safety of, or
critical for the functioning of, society;
and for which there are no available
technically and economically feasible
alternatives or substitutes that are ac-
ceptable from the standpoint of envi-
ronment and health. Beginning Janu-
ary 1, 2000 (January 1, 2002 for methyl
chloroform) the essential use designa-
tions for class | substances must be
made in accordance with the provisions
of the Clean Air Act Amendments of
1990.

Essential-Use Allowances means the
privileges granted by §82.4(r) to
produce class | substances, effective
January 1, 1996 until January 1, 2000, as
determined by allocation decisions
made by the Parties to the Montreal
Protocol and in accordance with the re-
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strictions delineated in the Clean Air
Act Amendments of 1990.

Export means the transport of virgin
or used controlled substances from in-
side the United States or its territories
to persons outside the United States or
its territories, excluding United States
military bases and ships for on-board
use.

Exporter means the person who con-
tracts to sell controlled substances for
export or transfers controlled sub-
stances to his affiliate in another coun-
try.

Facility means any process equipment
(e.g., reactor, distillation column) used
to convert raw materials or feedstock
chemicals into controlled substances
or consume controlled substances in
the production of other chemicals.

Foreign state means an entity which
is recognized as a sovereign nation or
country other than the United States
of America.t

Foreign state not Party to or Non-Party
means a foreign state that has not de-
posited instruments of ratification, ac-
ceptance, or other form of approval
with the Directorate of the United Na-
tions Secretariat, evidencing the for-
eign state’s ratification of the provi-
sions of the 1987 Montreal Protocol, the
London Amendments, or of the Copen-
hagen Amendments, as specified.

Heel means the amount of a con-
trolled substance that remains in a
container after it is discharged or off-
loaded (that is no more than ten per-
cent of the volume of the container)
and that the person owning or operat-
ing the container certifies the residual
amount will remain in the container
and be included in a future shipment,
or be recovered for transformation, de-
struction or a non-emissive purpose.

Import means to land on, bring into,
or introduce into, or attempt to land
on, bring into, or introduce into any
place subject to the jurisdiction of the
United States whether or not such
landing, bringing, or introduction con-
stitutes an importation within the
meaning of the customs laws of the
United States, with the following ex-
emptions:

1Taiwan is not considered a foreign state.
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(1) Off-loading used or excess con-
trolled substances or controlled prod-
ucts from a ship during servicing,

(2) Bringing controlled substances
into the U.S. from Mexico where the
controlled substance had been admit-
ted into Mexico in bond and was of U.S.
origin, and

(3) Bringing a controlled product into
the U.S. when transported in a consign-
ment of personal or household effects
or in a similar non-commercial situa-
tion normally exempted from U.S. Cus-
toms attention.

Importer means any person who im-
ports a controlled substance or a con-
trolled product into the United States.
“Importer’” includes the person pri-
marily liable for the payment of any
duties on the merchandise or an au-
thorized agent acting on his or her be-
half. The term also includes, as appro-
priate:

(1) The consignee;

(2) The importer of record;

(3) The actual owner; or

(4) The transferee, if the right to
draw merchandise in a bonded ware-
house has been transferred.

London Amendments means the Mon-
treal Protocol, as amended at the Sec-
ond Meeting of the Parties to the Mon-
treal Protocol in London in 1990.

Montreal Protocol means the Montreal
Protocol on Substances that Deplete
the Ozone Layer, a protocol to the Vi-
enna Convention for the Protection of
the Ozone Layer, including adjust-
ments adopted by the Parties thereto
and amendments that have entered
into force.

1987 Montreal Protocol means the
Montreal Protocol, as originally adopt-
ed by the Parties in 1987.

Nations complying with, but not join-
ing, the Protocol means any nation list-
ed in appendix C, annex 2, to this sub-
part.

Party means any foreign state that is
listed in appendix C to this subpart
(pursuant to instruments of ratifica-
tion, acceptance, or approval deposited
with the Depositary of the United Na-
tions Secretariat), as having ratified
the specified control measure in effect
under the Montreal Protocol. Thus, for
purposes of the trade bans specified in
§82.4(k)(2) pursuant to the London
Amendments, only those foreign states
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that are listed in appendix C to this
subpart as having ratified both the 1987

Montreal Protocol and the London
Amendments shall be deemed to be
Parties.

Person means any individual or legal
entity, including an individual, cor-
poration, partnership, association,
state, municipality, political subdivi-
sion of a state, Indian tribe; any agen-
cy, department, or instrumentality of
the United States; and any officer,
agent, or employee thereof.

Plant means one or more facilities at
the same location owned by or under
common control of the same person.

Production means the manufacture of
a controlled substance from any raw
material or feedstock chemical, but
does not include:

(1) The manufacture of a controlled
substance that is subsequently trans-
formed;

(2) The reuse or recycling of a con-
trolled substance;

(3) Amounts that are destroyed by
the approved technologies; or

(4) Amounts that are spilled or vent-
ed unintentionally.

Production allowances means the
privileges granted by this subpart to
produce controlled substances; how-
ever, production allowances may be
used to produce controlled substances
only in conjunction with consumption
allowances. A person’s production al-
lowances are the total of the allow-
ances obtained under §§82.7, 82.5 and
82.9, and as may be modified under
§82.12 (transfer of allowances).

Transform means to use and entirely
consume (except for trace quantities) a
controlled substance in the manufac-
ture of other chemicals for commercial
purposes.

Transformation Credits means those
privileges that may be obtained under
§82.9 to produce controlled substances.

Transhipment means the continuous
shipment of a controlled substance
from a foreign state of origin through
the United States, its territories, to a
second foreign state of final destina-
tion, as long as the shipment does not
enter into United States jurisdiction.

Unexpended Article 5 allowances means
Article 5 allowances that have not been
used. At any time in any control period
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a person’s unexpended Article 5 allow-
ances are the total of the level of Arti-
cle 5 allowances the person has author-
ization under this subpart to hold at
that time for that control period,
minus the level of controlled sub-
stances that the person has produced in
that control period until that time.

Unexpended consumption allowances
means consumption allowances that
have not been used. At any time in any
control period a person’s unexpended
consumption allowances are the total
of the level of consumption allowances
the person has authorization under this
subpart to hold at that time for that
control period, minus the level of con-
trolled substances that the person has
produced or imported (not including
transhipments and used controlled sub-
stances) in that control period until
that time.

Unexpended destruction and trans-
formation credits means destruction and
transformation credits that have not
been used. At any time in any control
period a person’s unexpended destruc-
tion and transformation credits are the
total of the level of destruction and
transformation credits the person has
authorization under this subpart to
hold at that time for that control pe-
riod, minus the level of controlled sub-
stances that the person has produced
or imported (not including
transhipments and used controlled sub-
stances) in that control period until
that time.

Unexpended essential-use allowances
means essential-use allowances that
have not been used. At any time in any
control period a person’s unexpended
essential-use allowances are the total
of the level of essential-use allowances
the person has authorization under this
subpart to hold at that time for that
control period, minus the level of con-
trolled substances that the person has
produced or imported (not including
transhipments and used controlled sub-
stances) in that control period until
that time.

Unexpended  production allowances
means production allowances that have
not been used. At any time in any con-
trol period a person’s unexpended pro-
duction allowances are the total of the
level of production allowances he has
authorization under this subpart to
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hold at that time for that control pe-
riod, minus the level of controlled sub-
stances that the person has produced in
that control period until that time.
Used controlled substances means con-
trolled substances that have been re-
covered from their intended use sys-
tems (may include controlled sub-
stances that have been, or may be sub-
sequently, recycled or reclaimed).

§82.4 Prohibitions.

(a) Prior to January 1, 1996, for all
Groups of class | controlled substances,
and prior to January 1, 2001, for class I,
Group VI controlled substances, no per-
son may produce, at any time in any
control period, (except that are trans-
formed or destroyed domestically or by
a person of another Party) in excess of
the amount of unexpended production
allowances or unexpended Article 5 al-
lowances for that substance held by
that person under the authority of this
subpart at that time for that control
period. Every kilogram of excess pro-
duction constitutes a separate viola-
tion of this subpart.

(b) Effective January 1, 1996, for any
class I, Group I, Group Il, Group IlII,
Group 1V, Group V, or Group VII con-
trolled substances, no person may
produce, at any time in any control pe-
riod, (except that are transformed or
destroyed domestically or by a person
of another Party) in excess of the
amount of conferred unexpended essen-
tial-use allowances or exemptions
under this section, the amount of unex-
pended Article 5 allowances as allo-
cated under §82.9, or the amount of
conferred unexpended destruction and
transformation credits as obtained
under §82.9 for that substance held by
that person under the authority of this
subpart at that time for that control
period. Every kilogram of excess pro-
duction constitutes a separate viola-
tion of this subpart.

(c) Prior to January 1, 1996, for all
Groups of class | controlled substances,
and prior to January 1, 2001, for class I,
Group VI controlled substances, no per-
son may produce or (except for
transhipments, heels, or used con-
trolled substances) import, at any time
in any control period, (except for con-
trolled substances that are trans-
formed or destroyed) in excess of the
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